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' ) -‘ B : o - City of Las Vegas
Memorandum Office of the City Attorney
To: - BRAD JERBIC
From: JOHN REDLEIN
cG: |
Date: JULY 22, 2005
Re: lRREGULAR]TlES IN DEVELOPMENT OF LINKS GOLF COURSE

You have asked for a summary of the avents | was |nvo¥ved in regard:nag the deve!opmant of this
land in 1997 and 1988. - . R ——

On November 5® of 1996 the City recelved an unsolicited pmposal from Rick Kohlman to develop

‘some of the buffer land West and North of our wastewater treatment plant into 8 goif course. Dick -

Goecke, Public Works Director, was selectod by management to ba part of the team receiving and

- svaluating the proposal from Kohlman. The conclusion was reachad by thet team that the concept

was Interesting, but that it might be more advantageous for the City 1o put the concept out for-an

. RFP, to see whether other developers, through compstition, would meke a move attractive offer on

thé development.  Public Works was direcied to preparas the Request for Proposals, to ba mailed

out fo potential goff course developers. The fundaments! premise of any competitive bid or RFP
circumstsnca is that the proposition must offer a level playing fleld to those whowould respond and
that there can be nosecret informaﬁon given to onecmnpeﬁﬁtor

On Nowsmber 18, 1996, eﬂar the decision to puttha matterto RFP had been made, Dick Goecka
personally ordered a comprehensive soils and geotachnical feasibiity report on the site from
Kisinfelder, a private enginesring firm. The City paid tha $2,000 fes for the Kleinfelder study and
City equipment was utiized to perform the excavation woik necessary for the preparatkm of this
report. -

On December 5, 1896 Goecke met at the site with Billy Wahem and several of his deve!opmem
staff (including Walters' bulider, s Mr. Breslin and Peny Dye, Walter's golf course designer).
Goacks had GLV staff member Lary Haugsness bring all the utility maps for the site and there was
an on-site mesting regarding feasibllity and construcﬁon obstacles which was never conducted for
any other competitors.

On Dscember 11, 1996 the Kleinfelder geotachnical report on the site was completsd, and at
Goecke's direction, a copy of the report was delivered by ileinfelder directly to Billy Walters. The

report encompasses detads which any developer would need before undertaking construction on
the site and is some forty pages long.

On December 12, 1598 the RFP documentation was completed and | believe it was published on
December 13, 1 996 by being mailled to approximately threa dozen potential golf course developers,
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including, of course, Rick Kohiman and Billy Walters. The RFP specifies that *no soils analysis of
the Site has been condudled and any such analysis would be the responsibility of the Devel .
That assertion is repaated in the RFF: ~it shall be the sole responsibliity of the Developer, at i3
pxpense, {o Investigate and determine the sof conditions of the Site.”, Further, as s relevant io
subsequent events, the RFP also advises that “The City will not be participating in the acquisition
of water seivice o the Vegas valley/Stephanio Site.”. The pubiication of the RFP resufted in two
responses and proposals for development, from Rick Kohlman and from Billy Walters. | was

" informed that, at the time of the subsequent oral presentations, Waliers displayed an impressive

command of the landscaping, soils and construction issues at the site.

On Jansary. 24, 1887 Rick Kohiman was in the lobby of the City Hall 10* fioor on unrelated
business, and.a woman whom he did not know approached him and sald words which were tater
related to me as being somettiing to the effect of: "You might be Interested in this”, dropped a few

~ pages of paper in his lap and then walked away without saying anything more. The papers were

ihe cover sheet, index and some text from the Klelnfelder gectechnical report on the golf course

sita. Most notably to Kohiman, she had also included a fax cover shest which showead the repoit
complaied-and-delivered to Billy- Whalters at Dick Goecke's specific direction, on a date which

preceded the publication of the RFP, In which Goecke claimed there was no such report.” ™~

Kohlman subsequently contacted Assistant City Manager Lynette Boggs with this news. She
delivered a copy of the papenvork Kohlman had been givern to ma. After consuitation with City
Manager Larry Barton, he asked this office to conduct an investigation and that assignment was
given to me. When initlally asked for an explanation by his immediats supesvisor, Assistant Clty
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Manager Lynn Macy, Goecke lied and sald he had not ordered the solls report, that it had been

dona by our Parks Department. when | confirmed that the Director of the Parks Department did
not know anything about the report or how his Department might have gone sbout getting such a
thing, Goecke admitted that he had causad it to ba dope it simply because Billy Walters had askad
forit. He also edmitted that Tinstinctively” he knew that this interfered with the necessary balance
of information on an RFP process, but he ofiared no excuse for his conduct. The findings were sf
reported to the City Manager. ’ .

The advice given io the Clty Maneager was 1o cancel the golf course RFP and republish the

competition with the Kleinfelder repost belng supplied to all. The RFP was republished, with the

‘geotechnical report attsched, on April 21, 1897.

The relssued REP again advised that the City would be uninvelved.in supplying water to the site.
The original site we advertised as available for development was rather small for a proper gotf

course. It was two separate parcels of land, separated by Vegas Valley Road, constiuting -

-approximately 112 acres. Inths second RFP we proposed the possiblity of adding s third parce},

known as the “option parcel” or parce! #3, constiuting approximately 20 additional acres. it was
made known that the option parcel , if utilized, might need io be cut out of the devalopment inthe
avent of future expansion of the wastewater treatment plant. o

By the May 7, 1897 deadline for reply to the revisad RFP, Billy Wallers again responded and
American Golf also submitied a proposal for development. 1 was on the team reviewing the

and | seem to recall that by the time the presentations were to be made in lete May of
1987, Kohlman's company had dropped out. He told me that it was 100 expensive to remain intha
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competition when the "fix was in" for one comender and he specifically mentioned that he was
- considering going to the FB! with his complaints of unfair treatment. Only two formal presentations
were made on the second RFP. Within wesks of making an attractive pressntation for
. development of the property, American Golf also dmpped out and left Walters as the only
candidate for the project.

Negotiations were conducted between Walters and Clty staff on detalls and on July 14, 1997 a
Lease and Management Agreement was approved by the City Councit. The agreemaent gave
Walters use of parcels #1 and #2 for Tifty years, use of parcel #3 for forly years and did not change
the position taken in the RFP that he would be responsible for the provision of alf water to the sits.
Eventually the site became known by the name Waitors selected, “The Links”..

Within a few months, Dick Goecke was advocating that we.provide wastewatsr sffluent from our
plant for the imigation of the yet to be constructsd golf course. This constituted a very substantial
change from the adveriised conditions (which required all RFP raspondents to purchase potable
water) and in the structure of any competitively let contract, significant changes in the scope or

terms ofthepm}eciaﬂaranawaﬂamsodlsappmvaﬁufbylawthaﬂhay can voki the contract. .

Goaecka amued that this wouki be profitable for the City and i was decided by management to

support the water proposition. On Decermnber 8, 1997 the City Councll approved an Agresmant to
provide tha relatively hexpensive reclaimed water to the site for golf course water features and -
landscape imigation purposes. The prominent feature of the contract which is relevant to future

events Is that the City committed to construct only a conveyance system to fill the *retention basins,

storage tanks, reservoirs and other storags facilities™ which would be the obligation of Walters o

construct in other words, he was to build pondsortanksonmegolfcoursa\\mmwewarebﬂi _
fmmapumporﬁﬂstabonmourpmpedy

The Waltars development proposal included spacific provision for the construction of “ponds™ on -
the golf courss. Our design engineer assured me that if those ponds and lakés were well-placed,
that no pumps would be needed and that we could keep those reservolis perpetually filled with 8
lift-gate system which could be constructed for under $30,000. Atthis point In time, no construction

- had commenced on the property. Subsequent to this water provision agreement with the City

Councll, Walters decided on a golf course design which induded no tanks, rasarvoim or water

features.

in March of 1998 | leamed that Waltars_had commanced construction on the elts. This was
distincly contrary to the schedule In his lease, which required prior submission of plans for Ciy
review to Insure that the design and construction he proposed would be In harmony with his
proposal and the leasa. | was further informed by City staff that Walters had obtainad no building
permits from the County for this construction. When Ciy management scheduled a mesting and
Walters brought his plans, he was already well undesway with grading at the site. The plans
revealed the golf course had expanded onto an extra 28 acres of City land which had never heen
part of the RFPs, the proposals or the ledse with Walters.

. When questioned by me on these points, Walters simply sakl that Dick Goecke had decided—after
the RFP and afler tha contract award—that he would not need parcel #3 back for plart expansion, -
that the adjacent 29 acres which had never been induded In the bargain (subsequently referred

to as parcel #4) could conveniently be added 1o the goif courss and so Goecks had told Walters
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that he could use them and incorporate them into the project. | have no reason o believe that the
City Manager or the City Coundi], which had made the written bargain with Wallers, knew anything
- of these changes. Goecke had given Walters ten extra years on parcel #3 and had added 29 acres
of land to the go¥f course afier the competitively let arrangement had been committed to a 50 year
lease agroement which had been sdopted by the City Council eight months before. Aslde from the
same compstitive bidding concems which existed with the Kleinfelder mlasteps, it now became
plain that Goecke was willing to give away public propeity and commitio transfers of Interest in City
land, all of which was unlawful and greatly in excess of his authority. It was very piain In our
discussions that Watters did not expect to have 1o pay for these enhancemsnts. to the pm}ect.

The management dws:on was quickly mada to mend Goecke's excesses by inoomorating them
intothe bargain. In March of 1898, the Lease and Management Agreement was amended by the
City Councli to iift the 40 year limitation on parcal #3, add parve! #4 and increase Walters' lease
payments by 10%.

Somelima around June of 1997 there was a c:ompeﬁﬂvety bid pubﬂc works project awarded to a
Colorado firm named Wastern Summit for construction of a nitrification system at cur wastewstar
treatrment plant. This system involved fabrication of ponds, tanks and pumps at a site well away
from the goif course and was usad o remave ammeonia during the treatment process. Itwasa $5.1
contract award, edvertised and compstitively bid for, which had nothing to do with the gotfcourse
or Walters® future water provision agreement, which was stilf some months away, at least as faras
City managemaent knew, from ever being considered. Remember that the City Councll dedsion to
supply effiuent to Walters for irrigaﬁon was not approved untit December of 1997.

I January of 1998 | was contm:tevd by Assisiant City Manager Lynn Macy who sald she needed
a legal consultation on a contract issue. When i responded to her office, she showed me a contract
change order on the $5.1 million dollar Western Summit nitrification project which was for
approximately $2.2 milion. The changse order authorization had been submitted to her for
processing by Dick Goecks and the-amount of the change, as a percentage of the whole contract,
was the only lssue of concom to her. | was asked {o research whether a change order to a
compstitively bid contract which amounted to over 40% of the original contract could be done
without a new public bid process. Neither of us had any knowledge that this change order reqquest
had anything to do with the goif course. 1 did a quick study of the law for the manager's office and
“reported back that the rule of thumb which would allow an unbid chengse order on a competitively
bid contract award was that it needed to be 10% or less of the whole contract and that this ona
could not possibly be epproved. In effect, the rule is that we could not lawfully edvertise and.
competitively award a $5.1 million contract end latar change our mind and decide # should be
expanded into a $7.3 miifion contract....without a new bid process. '

What happaned next was raported to me by Lynn Macy_ In conversation with Dick Goecks about
the change order being excessive, s revealed that the $2.2 million job -had nothing to do with the .
nitrification basin and ammonia removal. it was a complstely unrelated job which Westem
Summit—being on site for the original contract—simply happsned o be capable of parforming.

The $2.2 million doliar “change order” was actually intended to pay for the construciion of an’
unrelated high-pressure pumping station on the opposite side of the wastewatsr facility which would
supply all the water for the Links landscaping wrigation under high pressure. Afier our watBr"
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provision agreerment with Walters was approved by the.City Council {that we would build a lift gate
or pump powserful enough to fill Walters' ponds or tanks, which hs would then use his own pumps
and elaciricity to extract at pressure for his sprinkiers), that hs decided he diki not want to build any
such reseivoirs and since he was not buying potable water under pressure from the Water District,
ha needed o pressurize the effluent in soms other manner. Dick Goecka agreed to use taxpayer
money to supply that pressura from the source. : R : _

Our outside engineer did calculations at my request and conciuded that the true cost of this project
for 50 years (using 1998 power expenses) was 34.5 million. All of this was In distinct contradiction -
io the lerms of the watsr provision agreement Walters entered Into with the City Coundli n".
December of 1937. That agreement was to fill his reservolrs, which required litle or no pressure
or electricity. After the change order had been approved, the City Counclireacinded it 1 negotlated
a new water agreement with Walters which was approved by the Clty Coundil on April 13, 1898.

The amended water provision agreemaent did littie to change the tanms of the original bargain
insofar as -expense to taxpayess. -}t merely worked around the absence of reservoirs In a far less
costly manner. Effectively, we agreed to allow Welters'to constuct his purmp-stetion on our land
adjacert to the pool from which his water would come. He assumed construction, maintenance
and power expense responsiblity, as well as itability for feilure. He was granted access to our sits
for Inspection and maintenance of his pump system. ‘

Summarizing the Jist of violations of bidding or spending protocols for which | believe Dick Goacke
was responsible, | can identify the following: : ’ . a
B "1, Orgenizing and participating in the site visit with staff on construction lssues with only one
contender for the project

2. Producing the geotechnical report for only one contender for the project. :

3. Informing all other contenders for the project that there was no geotechnical report.

4. Eliminating the use restriction on parcel #3 after the award. )

5. Adding parcel #4 to the project after the award.

6. Adding water to the. project after the award. ' o ‘

. 7. Attempting to effectuaie modification of a $5.1 million contract which was competliiively -

bid. _ . ' -
8. Attempting to avoid bidding on a $2.1 milfion public works contract which should have
besn compstitively bid and involved intersiate commerce : I
, 9. Atternpiing to cause over $2 milion in taxpayer funds to be used to supply a service for
privaie benefit which had been negolisted and agreed to have been the résponsibility of a privete
party to supply. - 2
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